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PRELIMINARY STATEMENT
Amici curiae American Petroleum Institute, American Chemistry
Council, American Royalty Council, Chamber of Commerce of the United
States of America, National Association of Manufacturers, National Oilseed
Processors Association, and National Petrochemical & Refiners Association
(“amici”) submit this brief in support of EPA and in response to the Board’s
November 12, 2007 order granting Sierra Club’s petition and establishing a
deadline for amicus curiae briefs responding to Sierra Club’s opening brief (as
modified by the Board’s February 12, 2008 order). Amici are organizations
that represent a broad spectrum of businesses that operate commercial and
industrial facilities in the United States. Amici submit this brief in furtherance
of the interests of business and industry in the reasonable, workable
implementation of requirements for Prevention of Significant Deterioration
(“PSD”) permitting under Title I Part C Subpart 1 of the Clean Air Act
(“CAA”), 42 U.S.C. §§ 7470-79.
In particular, amici want to ensure that the Board is aware of the severe
problems that both regulatory agencies and the regulated community would
face if Best Available Control Technology (“BACT”) and other PSD permitting
requirements were imposed suddenly on emissions of carbon dioxide (“CO2”),
as Sierra Club seeks to do through this case. Because of the way the PSD

permitting regulations are structured, and because CO2 necessarily is emitted in
much larger quantities than the air pollutants that thus far have been addressed
in PSD permits, a conclusion that CO2 emissions are already covered by the
existing PSD regulations would cause a huge expansion of the number of
sources and activities that would require PSD permits under the current rules.
Permitting authorities lack the resources needed to process the vastly increased
number of permit applications, and necessary projects, even at small businesses,
would be delayed substantially and often precluded.
ARGUMENT
I.

EPA Has Discretion to Interpret the PSD Requirements of the CAA,
and the Board Should Defer to EPA’s Interpretations.
Amici support the position of EPA and the permit applicant, that CO2

does not fall within the category of “regulated NSR pollutants” for which a
BACT determination is required. EPA has reasonably interpreted its
regulations not to cover a pollutant, like CO2, that is not currently subject to any
limitations on its emissions under the CAA.
Sierra Club claims that the PSD permit at issue in this case (the “Bonanza
PSD Permit”) is defective because it does not include a BACT “emission limit
for carbon dioxide.” Sierra Club Br. at 4; id. at 1. Under the PSD provisions of
the CAA and EPA regulations, in order for a BACT requirement to apply, there
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must first be a new major stationary source or a major modification of an
existing stationary source. 42 U.S.C. §§ 7475, 7479; 40 C.F.R. §
52.21(a)(2)(ii). There is no question that the Bonanza PSD Permit addresses a
modification that is “major” in terms of its emissions of pollutants other than
CO2.
For there to be a requirement that the Bonanza PSD Permit include a
BACT determination for the facility’s emissions of CO2, the CAA requires that
CO2 be a “pollutant subject to regulation under” the CAA. 42 U.S.C. §
7475(a)(4). EPA has implemented this requirement by specifying that BACT is
required for a “significant” net increase in emissions of a “regulated NSR
pollutant,” which EPA has defined in 40 C.F.R. § 52.21(b)(50). See 40 C.F.R.
§ 52.21(j)(3). That definition is somewhat circular, however, as “regulated
NSR pollutants” include not only specific classes of air pollutants but also “any
pollutant that otherwise is subject to regulation under the” CAA, except for
listed hazardous air pollutants. 40 C.F.R. § 52.21(b)(50). (The validity of the
PSD regulations themselves is not (and cannot be) at issue in this case, but only
their application to the particular project addressed by the Bonanza PSD Permit.
See 42 U.S.C. § 7607(b)(2).)
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A. EPA’s application of its PSD regulations to the Bonanza PSD permit
is a permissible one.
EPA has interpreted its PSD regulations and determined that CO2 does
not meet the definition of a “regulated NSR pollutant” and therefore the
Bonanza PSD Permit can be issued without a BACT determination for CO2
emissions. EPA has substantial discretion to interpret its own regulations. In
reviewing an agency’s understanding of its own regulations, a reviewing court’s
“task is not to decide which among several competing interpretations best
serves the regulatory purpose,” but rather to apply the agency’s interpretation
“unless it is plainly erroneous or inconsistent with the regulation.” Thomas
Jefferson Univ. v. Shalala, 512 U.S. 504, 512 (1994); see also, e.g., Capital
Network Systems, Inc. v. FCC, 28 F.3d 201, 206 (D.C. Cir. 1994). The Board
likewise has held, in the context of PSD permit appeals, that it will uphold the
permit issuer’s judgment unless there has been a clear error of fact or law. See,
e.g., In re: Inter-Power of New York, Inc., 5 E.A.D. 130, 144 (PSD Appeal Nos.
92-8 and 92-9) (March 16, 1994), citing 40 C.F.R. § 124.19(a).
Nothing in the CAA or EPA’s PSD regulations compels a conclusion that
EPA’s interpretation of the term “regulated NSR pollutant” to exclude CO2 is
plainly erroneous or inconsistent with the regulation. Assertions by Sierra Club
(and the amici curiae supporting it) that the Supreme Court’s decision last year
in Massachusetts v. EPA, 127 S. Ct. 1438, requires EPA to impose BACT limits
4

on CO2 emissions or otherwise makes CO2 a regulated NSR pollutant are
unavailing. The Supreme Court in Massachusetts did not, as Petitioners imply,
hold that EPA can or must regulate CO2 and other greenhouse gas emissions
under all or any of the various CAA sections that authorize EPA regulatory
action. Rather, the Supreme Court’s decision addresses only whether EPA has
the authority—if specific statutory criteria are met—to regulate CO2 and other
greenhouse gas emissions from new motor vehicles under section 202(a)(1) of
the Act, 42 U.S.C. § 7521(a)(1). See 127 S. Ct. at 1462 (“we hold that EPA has
the statutory authority to regulate the emission of such gases from new motor
vehicles.”); id. at 1459. 1
Similarly, Sierra Club’s assertion that the Supreme Court’s determination
that the CAA definition of “air pollutant” is broad enough to encompass CO2
and other greenhouse gases means that EPA is required to apply BACT to CO2
emissions is a huge overstatement of the effect of Massachusetts v. EPA. The

1

Indeed, even with respect to greenhouse gas emissions from motor vehicles, the
Supreme Court did not hold that EPA was required, under section 202(a)(1) of
the Act, to regulate such emissions or even to decide whether to regulate them.
See id. at 1463 (“We need not and do not reach the question whether on remand
EPA must make an endangerment finding, or whether policy concerns can
inform EPA’s actions in the event that it makes such a finding.”). Unless and
until EPA controls CO2 emissions from motor vehicles, following such an EPA
finding, there is no regulation under the CAA of CO2, even in motor vehicle
emissions.

5

Supreme Court did not construe the meaning of “air pollutant” in order to
delineate the scope of regulatory authority under provisions of the Act other
than section 202(a)(1); as noted above, the issue before the Court was “whether
§ 202(a)(1) of the Clean Air Act authorizes EPA to regulate greenhouse gas
emissions from new motor vehicles,” 127 S. Ct. at 1459 (emphases added), not
whether other CAA provisions authorize regulation of such emissions from
other kinds of sources. 2 The Board itself also recently came to the conclusion
that Massachusetts v. EPA alone does not resolve questions of PSD
applicability and BACT. See In re: Christian County Generation, LLC, 13
E.A.D. ___, PSD Appeal No. 07-01 (Jan. 28, 2008), slip op. at 17 (“Here, the
interpretation of federal law announced by the Supreme Court in its
Massachusetts decision, standing alone, does not compel application of a CO2
BACT limit in the present case…. Whether CO2 is a pollutant subject to
regulation under the Clean Air Act remains a matter of considerable dispute.”)
B. Monitoring requirements for CO2 do not make it a “regulated NSR
pollutant.”
Sierra Club and its amici argue that CO2 is a pollutant “subject to
2

See also Massachusetts v. EPA, Petition for Writ of Certiorari, 2006 WL
558353 (U.S., March 2, 2006) (Questions Presented: “Whether the EPA
Administrator has authority to regulate carbon dioxide and other air pollutants
associated with climate change under section 202(a)(1).” (emphasis added)).
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regulation under” the CAA (and therefore is a “regulated NSR pollutant”)
because it is emitted by power plants and EPA has authority to require
submission of information about CO2 emissions. Under this formulation,
virtually everything emitted into the air would be an air pollutant subject to
regulation under the CAA and subject to BACT. Specifically, Sierra Club
asserts that CO2 “has been regulated under the Clean Air Act since 1993, when
EPA adopted regulations implementing Section 821 [of Public Law 101-549,
codified in 40 C.F.R. § 75.1 et seq.] that require monitoring, recordkeeping and
recording of CO2 emissions of certain covered sources.” 3
EPA was entirely reasonable in concluding that the requirements in 40
C.F.R. § 75.1 et seq. for some sources to monitor and report their CO2
emissions does not make CO2 a “regulated NSR pollutant.” The common

3

Sierra Club Br. at 6 (citations omitted). Note that this is directly contrary to
the position that amici curiae California, Connecticut, New York, Rhode Island,
and Vermont took recently in a case before the U.S. Court of Appeals for the
Second Circuit, State of Connecticut et al. v. American Electric Power Co., Inc.,
et al., 2d Cir. No. 05-5104-cv. In a July 6, 2007 letter brief to the Second Circuit
(attached as Exhibit 1), those states and others repeatedly and forcefully argued
that EPA “has not exercised its power to regulate greenhouse gases pursuant to
federal statute.” Exhibit 1 at 1 (emphasis added); see also id. at 2, 5 (speaking of
“latent but as yet unexercised authority in EPA to regulate at least some types of
greenhouse gases”), 6 (describing the CAA and existing EPA regulations as
“heavy on potential, devoid of actual, regulation”), 7-10 (contrasting “Congress’
bare grant of broad authority under the Clean Air Act” with “a mere hope for
future comprehensive federal regulation,” id. at 10).
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meaning of “regulation” of pollutant emissions means a restriction or limitation
on that pollutant, not simply a requirement to keep track of its emissions. To
“regulate” is to “control, direct, or govern according to rule,” “to adjust to a
particular standard, rate, degree, amount, etc.,” “to make uniform, methodical,
orderly, etc.” Webster’s New World Dictionary of the American Language.
Monitoring emissions does not fit within any of the types of activities
understood to constitute “regulation” of those emissions in the ordinary
meaning of that term. 4 An agency’s interpretation of a statute should focus first
on the ordinary, dictionary meaning of the terms used. See, e.g., MCI
Telecommunications Corp. v. AT&T, 512 U.S. 218, 225-28 (1994).
In addition, if “subject to regulation under this Act” in CAA section
165(a)(4), 42 U.S.C. § 7475(a)(4), simply meant “subject to reporting
requirements,” then that statutory phrase would not really represent any
limitation at all. Section 114 of the CAA gives EPA very broad authority to
collect information related to emissions of all air pollutants, including requiring
emissions monitoring. See United States v. Tivian Laboratories, Inc., 589 F.2d
49 (1st Cir. 1978), cert. denied, 442 U.S. 942 (1979); see also Ceds, Inc. v. EPA,
4

Sierra Club references definitions of “a regulation,” but the statute refers not to
“a regulation” but to “regulation under.” Cf. Sierra Club Br. at 12-13. For that
usage, it is the first meaning of “regulation” that is relevant: “a regulating or
being regulated.”
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745 F.2d 1092 (7th Cir. 1984), cert. denied, 471 U.S. 1015 (1985). It is a
fundamental rule that statutory language should not be interpreted so as to make
portions of the language superfluous and of no effect. TRW Inc. v. Andrews,
534 U.S. 19, 31 (2001). That would be the consequence, however, of
interpreting “subject to regulation under this Act” as meaning nothing more
than “subject to emissions monitoring under this Act,” which could encompass
any air pollutant. 5
C. Monitoring requirements authorized by Section 821(a) of Pub. L. 101549 do not constitute regulation under the Clean Air Act.
Finally, EPA correctly determined that regulations requiring monitoring
5

Significantly, we are not aware of Sierra Club or others having argued, during
the almost 30 years between enactment of the BACT requirement in the CAA
Amendments of 1977 and their recent attempts to apply PSD to address climate
change, that the “subject to regulation under this Act” language required BACT
for all pollutants subject to monitoring (or, for that matter, to all pollutants
subject to individual State Implementation Plans). The similar assertion of
amicus curiae states that CO2 is already “subject to regulation” under the New
Source Performance Standards section of the CAA, section 111, 42 U.S.C. §
7411, suffers from similar over-inclusiveness. Moreover, CAA section 111 on
its face does not require establishment of New Source Performance Standards for
all air pollutants, or even all air pollutants whose emissions may reasonably be
anticipated to endanger public health or welfare, as the state amici assert. Cf.
CAA § 111(b)(1)(B) with § 111(f)(2). Nor has section 111 ever been interpreted
that way. In addition, many of the same states took a contradictory position in a
case before the Second Circuit, arguing that it is uncertain whether EPA will
invoke its authority under the CAA and set New Source Performance Standards
for greenhouse gases and that “[v]arious potential legal bars to the applicability
of Section 111’s requirements to new or modified stationary sources of
greenhouse gases…still are being litigated.” Exhibit 1 at 6.
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and reporting of CO2 emissions that were authorized by Section 821(a) of the
Clean Air Act Amendments of 1990, Pub. L. 101-549, do not constitute
“regulation under” the CAA in any event. While Sierra Club and its amici scoff
at the notion that the authority to require monitoring and reporting of CO2
emissions is not part of the Clean Air Act, that fact is apparent on the face of
the statute, and there is no need to refer to legislative history or other clues that
Sierra Club relies on. Public Law 101-549, the Clean Air Act Amendments of
1990, does not constitute the Clean Air Act: it contains amendments to the
Clean Air Act. It also contains provisions, however, that are not amendments to
the CAA, including Section 821(a) of Pub. L. 101-549 (which authorizes EPA
to issue regulations requiring monitoring and reporting of CO2 emissions).
Title VII of Pub. L. 101-549, “Miscellaneous Provisions,” contains some
sections that specifically state that they amend the CAA, and others, such as
Section 821, that do not contain any amendatory language and do not add new
sections to the CAA or repeal existing ones. Compare, e.g., Pub. L. 101-549
sections 801, 803, 812, 816, 822 (101 Stat. 2685, 2689, 2691, 2695, 2699) with
sections 808, 811, 815, 820, 821 (101 Stat. 2690, 2693, 2699). Nothing Sierra
Club or amici have said or can say contradicts the plain language of Pub. L.
101-549: Section 821 did not amend, and therefore does not authorize

10

“regulation under,” the Clean Air Act. 6
EPA has substantial flexibility in interpreting the PSD provisions of the
CAA. See, e.g., New York v. United States EPA, 413 F3d. 3, 23-24 (D.C. Cir.
2005), rehearing denied 431 F.3d 801. Alabama Power Co. v. Costle, 606 F.2d
1068, 1077 (D.C. Cir. 1979) (describing the “flexibility” and “latitude” EPA
has in fashioning PSD regulations); Envtl. Defense. v. Duke Energy Corp., 127
S. Ct. 1423, 1433-34 (2007) (legislative history does not suggest Congress “had
details of regulatory implementation in mind when it imposed PSD
requirements on modified sources”). EPA’s interpretation was reasonable and
consistent with the statutory language, for the reasons set forth above, and
therefore must be upheld.
II.

Climate Change Concerns Should Be Addressed Through a
Comprehensive Approach Rather than Through Ad Hoc Application
of Ill-Suited Existing CAA Programs.
A number of the amicus curiae briefs supporting Sierra Club focus on

6

Sierra Club asserts that monitoring and reporting requirements issued under
section 821 are enforceable under section 412 of the CAA, citing as authority 42
U.S.C. 7651k(e). But neither that section of the CAA nor section 821 of Pub. L.
101-549 says that, see 101 Stat. 2699, and in any event that would not convert
section 821 of Pub. L. 101-549 into a provision of the CAA. Nor does the short
title of Pub. L. 101-549 (The Clean Air Act Amendments of 1990) supersede the
language of the statute itself, converting provisions which by their terms do not
amend the Clean Air Act into provisions of the Clean Air Act. See, e.g.,Intel
Corp. v. Advanced Micro Devices, Inc., 541 U.S. 241, 256 (2004) (the caption of
a statute cannot undo or limit what the statute’s text makes clear).
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potential adverse effects of climate change and express an urgent need to reduce
emissions of CO2 and other greenhouse gases. But even if the most dire
predictions were accurate, the way to address the concerns is not through ad
hoc application of the PSD program, especially in the context of an appeal of an
individual PSD permit.
Sierra Club and its supporting amici in effect want to create a regulatory
program for CO2 comparable to the nonattainment new source review
provisions of the CAA—a ban on increases in CO2, requiring emission offsets,
and the like—in furtherance of a goal of improving global CO2 concentrations.
But since nonattainment new source review obviously is inapplicable here, as
there is no national ambient air quality standard for CO2, they seek instead to
impose selected requirements of the PSD program, even though the goals and
mechanisms of the PSD program do not “fit.” Without an ambient air quality
standard or designated “increments” for CO2 (which in any event would not be
appropriate for greenhouse gases, for reasons summarized briefly in the
following paragraph), the monitoring, modeling, and analysis provisions of the
PSD regulations—designed to assure that the ambient standard will continue to
be met and that ambient concentrations in the area affected by the new or
modified source will not increase significantly—have no application.
In fact, the whole nature of the concern about climate change relates to
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CO2 concentrations in the global atmosphere, not to the impact of a particular
source in a particular area. See, e.g., Decision of the Administrator denying
California CAA waiver request for its motor vehicle greenhouse gas emissions
standards, 73 Fed. Reg. 12,156, 12,160 (March 6, 2008) (describing issues
concerning evaluation of potential changes in the atmospheric concentration of
CO2 and its effect on climate “[i]n contrast to local or regional air pollution
problems”; “The factors looked at in the past—…which were considered the
fundamental causes of the air pollution levels found in California—no longer
perform the same causal function.”); id at 12,161 (referring to “the different,
and global, nature of the pollution at issue”).
Sierra Club focuses on application of a single aspect of the PSD program,
the requirement to apply BACT to new and increased emissions. But since
Sierra Club’s goal presumably is reducing overall global atmospheric loading of
CO2 rather than minimizing the impact of a particular source in a particular
area, there is no reason to think that applying a “top-down” BACT process to
impose stringent emission limitations on those sources that happen to be
modified is the most efficient or effective means of obtaining global or even
national reductions in total CO2 loading. 7

7

Nor are BACT limitations necessary, as amicus National Parks Conservation
Association asserts, for the Federal Land Manager to be able to consider impacts
(continued…)
13

Virtually all observers recognize that stabilizing and reducing
atmospheric concentrations of CO2 would impose huge societal costs and
require an international effort. Climate change should be addressed in a
comprehensive fashion through the legislative and rulemaking processes, rather
than trying to shoehorn climate change concerns into existing authorities, such
as the issuance of source-specific PSD permits, that are neither designed to
address that type of concern nor likely to represent an effective and efficient
approach for doing so. It would be especially inappropriate for the Board to
undertake to make climate change mitigation policy in the context of an appeal
of an individual PSD permit. Even Sierra Club and their amici have effectively
acknowledged that these important issues need to be addressed through a
national policy discussion “appropriate to a regulatory decision of this
magnitude,” rather than in an ad hoc manner without the benefit of a
rulemaking. See, e.g., Sierra Club Br. at 3, 4. These far-reaching policy issues
“uniquely demand a single-voiced statement of the Government’s views,” not
piecemeal policy development through adjudications. See Baker v. Carr, 369
of greenhouse gas emissions from new and modified sources on Class I areas. If
indeed it is appropriate for the Federal Land Manager to engage in such an
exercise, which is not at all clear, there is no reason that he could not base such
an analysis on the anticipated uncontrolled emission rate of greenhouse gases,
rather than basing it on an assumption that greenhouse gases will be emitted at a
BACT-based emission rate.

14

U.S. 186, 211 (1962).
III.

A Conclusion that PSD Applies Currently to CO2 Emissions Would
Create an Unworkable Situation for Regulators and Affected
Sources.
As noted above, for BACT emission limits to be imposed on CO2

emissions as part of the Bonanza PSD Permit, those CO2 emissions would have
to be determined to represent a “significant net emissions increase” of a
“regulated NSR pollutant.” If the Board were to determine that CO2 meets the
definition of “regulated NSR pollutant” (despite the demonstration in Part I,
supra, that it does not) then under 40 C.F.R. § 52.21(b)(23)(ii) any increase in
CO2 emissions would be considered a “significant” increase. That regulation
does not establish any numerical significance level for CO2, as it does for many
other pollutants, so by the terms of the PSD regulations “any emission rate” is
“significant.”
Under this interpretation, a slight physical change or change in the
method of operation of a facility that affects its fuel burning rate or otherwise
produces a CO2 increase could require the facility to obtain a preconstruction
PSD permit. Suddenly many thousands of commonplace activities that might
involve a slight change in fossil fuel consumption would have to be analyzed
for possible PSD applicability as a “major modification,” and businesses would

15

be faced with a requirement to obtain a PSD permit prior to commencing far
more activities than up to now.
This would create a huge strain on the resources of PSD permitting
authorities, which would have to process many more PSD permit applications.
Moreover, dealing with those applications would be particularly resourceintensive because there is no history of BACT determinations for CO2 and no
EPA guidance on the subject. Important touchstones of a BACT determination,
State Implementation Plan emission limits and national New Source
Performance Standards (see 40 C.F.R. § 52.21(j)(1)), do not exist for CO2. 8
Thus, each permit would require a one-time BACT determination, essentially
from scratch, requiring large amounts of permit writers’ time and increasing the
likelihood of lengthy appeals.
The implications of treating CO2 as a “regulated NSR pollutant” would
be even more far-reaching, however, in light of the effect that would have on
the designation of “major stationary sources.” EPA has interpreted the statutory
thresholds for determining whether a facility is a “major stationary source” (100
8

Although a few states, such as Montana, have imposed limits on future
emissions of CO2 from certain types of sources, those are arbitrary mandates,
intended to be technology-forcing, rather than determinations of the
effectiveness, in light of cost, energy impacts, and the like, of available
technologies that would provide useful precedent for a BACT determination.
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tons per year (tpy) for facilities in certain categories and 250 tpy for all other
facilities) to apply to emissions of a “regulated NSR pollutant.” See 40 C.F.R.
§ 52.21(b)(1)(i)). That is a reasonable interpretation, and in any event it must
be followed for purposes of this permit appeal. See 42 U.S.C. § 7607(b)(2). If
the term “regulated NSR pollutant” includes CO2, which is emitted from fuelburning sources in far larger quantities than regulated pollutants like SO2 and
NOx, then far more facilities would be considered “major stationary sources.”
For example, burning natural gas typically generates about 120.6 pounds
of CO2 per thousand cubic feet (mcf) of natural gas consumed. 9 This means
that a source would only need to burn about 1660 mcf of natural gas per year to
exceed 100 tons of CO2 emitted per year, or about 4150 mcf to exceed 250 tpy.
According to the U.S. Department of Energy, a facility with floor space of
100,000 square feet or more or employing 100 workers or more might well
exceed 250 tpy of actual CO2 emissions just from space heating. 10 This means
that thousands of medium and large warehouses, medium-size office buildings,
and large hotels and other buildings would emit enough CO2 to be treated as a

9

Source: U.S. Dept. of Energy,
http://www.eia.doe.gov/oiaf/1605/coefficients.html.
10

Source, U.S. Dept. of Energy,
http://www.eia.doe.gov/emeu/consumption/index.html, Table C24.
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“major stationary source” and subject to PSD permitting. Using a typical
emission rate of 117 pounds of CO2 per million Btu (MMBtu) heat input from
burning natural gas, 11 a facility operating a boiler as small as 0.5 MMBtu/hr. for
24 hours a day would exceed 250 tpy of CO2 emissions. (By comparison, EPA
New Source Performance Standards for “Small Industrial-CommercialInstitutional Steam Generating Units” apply to units between 10 and 100
MMBtu/hr. 40 C.F.R. § 60.40c(a).) In fact, it is not an exaggeration to say that
even fast food establishments could cross the 250 tpy of CO2 emissions “major
source” threshold. 12 (Note that these annual projected CO2 emissions represent
actual emissions for these facilities. If potential to emit at maximum capacity
and constant operation were used to determine PSD applicability, as EPA rules
and practice often require, even smaller sources could be affected. Those
sources might need to obtain a state air permit, otherwise not required by state
regulations, in order to have a “federally enforceable” limit on their operations
to be able to demonstrate that their “potential to emit” CO2 is under 250 tpy.

11

Source: n. 9, supra.

12

Just a single 60” wide Garland Sunfire commercial range with 10 burners and
two ovens has a heat input of 0.34 MMBtu/hr., and a Commercial Range
Company 25/25 lb. split-tank deep fryer uses 0.14 MMBtu/hr.; thus, a restaurant
with two 60” ranges and one deep fryer operating 7 am to 10 pm could exceed
250 tpy of actual CO2 emissions.
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This would pose an even further burden on state permit authorities and small
businesses.)
Thus, if a “regulated NSR pollutant” could be defined through this PSD
permit appeal to include CO2, that determination would vastly increase the
number of facilities that would need to obtain a PSD permit before they were
constructed or before they were modified (which, as noted above, under current
PSD regulations would mean a non-exempt change causing any increase in CO2
emissions). Large numbers of facilities that until now have not been covered by
any CAA permitting requirement would have to analyze their operations and
would have to delay non-exempt changes until PSD permits could be
obtained—a process which, even under existing permitting workloads,
frequently takes a year or longer. The regulatory authorities would be
overwhelmed by the huge increase in facilities subject to PSD permitting
requirements, and regulatory gridlock would result. 13 Even projects that would

13

While EPA might be able to mitigate some of these adverse impacts by
amending its PSD regulations to create additional de minimis exclusions or to
specify a higher “significance” level for increases of CO2, (a) the 100/250 tpy
thresholds for major stationary source are in the CAA itself, and (b) any EPA
rulemaking would be a lengthy process, during which the regulatory gridlock of
applying the existing PSD regulations to the much higher levels of CO2
emissions would continue unabated.
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have the effect of increasing energy efficiency and reducing overall CO2
emissions could be delayed indefinitely.
Clearly, application of the PSD program to CO2 emissions would be a
huge regulatory change that should be imposed only through comprehensive
rulemaking (and, likely, legislation). The Board should not engage in the kind
of regulation by litigation that Sierra Club and the amici supporting it seek. A
decision by the Board that PSD permitting regulations already apply to CO2
emissions is not the way to address such important policy matters.
CONCLUSION
For the reasons set forth above, amici urge the Board to deny the Sierra
Club petition for review and uphold EPA’s issuance of the Bonanza PSD
Permit.
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